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Ihiriy-eight ofthe commission's draft, which contained the bulk of
the penal provisions, was submitted, adopted and designated the
Criminal Code." Although amended many times in the eighty

years between 1874 and 1954, no comprehensive revision has
every been made.^

As a result, when the Joint Committee was appointed in 1954,
the criminal law of Illinois was scattered throughout the I7l'
chapters of the state statutes. In chapter twenty-three the max
imum penally for contributing to delinquency was one year or one
thousand dollars; in chapter thirty-eight (the criminal code), the
maximum penalty for the same offense was one year or two
hundred dollars. The minimum penalty for stealing a horse was
three years; for stealing an automobile, one year. One section said
that no infant under ten years could be convicted of crime in
lilmois; another said that anyone between the ages of seven and
eighteen found smoking in public places should be guilty of a
misdemeanor and fined not more than ten dollars for each offense.
Seventy-four separate sections described various forms of theft
and eighteen sections related to assaults, many of them pre
scribing different penalties without regard to relative seriousness.

The procedural provisions of the criminal law were similarly
contained in a hodge-podge collection of sections in chapter
thirty-eight, many duplicating or inconsistent with provisions in
other chapters. The motion practice consisted of the medieval
heirarchy of dilatory pleas and pleas in bar, the meaning and effect
of which were constantly being changed by different in
terpretations and construction by the Illinois Supreme Court.

While the criminal laws of Illinois (contained in chapter
thirty-eight and designated the "Criminal Code") were concerned
with both substantive and procedural law, the Committee decided
at an early stage to follow the example of such states as Wiscon
sin, Michigan, Pennsylvania and New York, and restrict the crim
inal code to substantive law, and to draft a code of criminal
procedure separately. As a result of that decision, the Criminal

j "iminat proscriplions in the Illinois slalules were so oul-dated. complexand difTiculi to admmistrate thai revision was essential. The Judicial Advisory Councils of
Cook County (Chicago) and of ihe state made a joint report to the Governor and General
Assembly setting forth the acute need for revision in 1931, This report received serious
attention throughout the state, primarily due to the prestige and competence of its source.
In 1934. Judge Floyd E. Thompson, then President of the Illinois State Bar Associaiion.
appointed a committee to draft a revised criminal code. Basing its revision of Ihe subs'i"''
live pan of the criminal law primarily upon Ihe principles of the Judicial Councils' rcp'̂ '̂ -
and the procedural portion primarily upon the American Law Institute's Code ofCriming''
Procedure of 1930. the commitlee submiiied the Illinois Draft Criminal Code of 193.''
the General Assembly in 1935, 1937 and 1939. The General Assembly failed to adopt ii
and no further aiiempt at revision was made for another twenty-two years (1961).
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Code of 1961 is generally limited to the substantive law of crimes.
It, not illogically, includes other provisions dealing with subjects
such as place of trial and sentencing, which are more properly
classified as procedural, but which are so closely allied to the
substantive provisions as to require inclusion in the Criminal
Code. The Code of Criminal Procedure of 1963, in addition to its
general provisions dealing with the Rights of the Accused, pro
ceeds chronologically from Apprehension. Investigation, and Pro
ceedings After Arrest, to Proceedings After Trial, and Review.

^ I. The Criminal Code

During the first three years of its labors, the drafting subcom-
mittee^ met approximately twice each month to consider prelimi
nary drafts prepared by other members of the subcommittee, and
to prepare the drafts for presentation to the full committee. The
Joint Committee met in two-day sessions twice each year to
consider, approve, modify, or reject and refer back to the subcom
mittee the drafts submitted to it. During the last year of work on
the substantive code and the entire year and one-half on the
pr^dural code the subcommittee met almost weekly, while the
fu jmmittee met bi-monthly in two-day sessions. Beginning in
I 'all of 1958, the preliminary research and drafting was accom-
pii^ned by several members of the subcommittee and this report
er. This group worked full time on the Criminal Code during the
summer of I960 and on the Code of Criminal Procedure during
the summer of 1962.

The most challenging task was the replacement of some eight
hundred sections of substantive law and three hundred of proce
dural with a coherent, systematic code, stated in concise, modern
language. Initially without funds, and working within the bar
association stradition of committee service without pay, the mag
nitude of the undertaking was almost more than the committee
system could bear. Although the Wisconsin Code of 1955 and the
evolving drafts of the Model Penal Code were relied on for

\

rlresignaiion "of some of ihe members of the JointCommitiee. u was reorganized with tweniy-one members (subsequenlly reduced to eight-
n) and Judge Richard B. Ausim. then Chief Justice of the Criminal Coun of Cook

County and presently a federal judge of the District Court of the Northern District of
niinois. as Chairman. A drafting subcommittee of seven was appointed with Professor
Francis A. Allen then on the University of Chicago la« faculty and presenllv Dean of the
ld« faculty at the Umversity of Michigan, as Chairman. The University of Chicago
made available to the Committee the pan-time services of Professor Fred Merrifield. an

? 1AJ draftsman. Financial assistance was supplied by the
:he Colmftler'̂ expenses of
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guidance, by the spring of 1960 only about a quarter or a third of
the substantive Code had been drafted.

Hoping to present the Code to the General Assembly in 1961,
and recognizing the proven slowness of the committee system.
Judge Austin, as chairman of the Joint Committee, solicited and
obtained from the Illinois Judicial Advisory Council sufficient
funds to retain a full time, paid reporter. With an additional grant
from the University of Illinois Research Board for the employ
ment of two senior law students, the work proceeded rapidly
through the summer and fall of 1960 and the substantive Code,
with Commentary, was completed in November of 1960. After it
was adopted in 1961 and approved by the Governor, it was not
difficult to obtain the necessary funds from the Bar Foundations,
the Judicial Advisory Councils, and the University of Illinois
Research Board to complete the Code of Criminal Procedure.
The drafting was finished in late fall of 1962 and the Code
presented to the General Assembly in the spring of 1963. The
entire six-year project (1956-1962) cost a total of approximately
twenty-five thousand dollars.

In retrospect, and in view of the experience of the American
Law Institute and of states which have revised their criminal laws
since Illinois, it seems obvious to this reporter that the most
efficient method of accomplishing such a task is to employ a full
time paid reporter to direct and supervise the initial research and
drafting for presentation to a full committee of practitioners. An
intermediate subcommittee, or "advisory" committee, might be
utilized to review and modify the preliminary drafts of the report
er so as to reduce the time the full committee need spend on final
approval of the drafts. It also seems clear that a person who has
been teaching criminal law is a logical person to employ as a
reporter. Such an individual is thoroughly familiar with state and
decisional law of both local and foreign jurisdictions. He is famil
iar with both the critical literature on controversial subjects in the
criminal law field and the experience of other jurisdictions with
different provisions. The library of a law school is often the most
comprehensive in the state; and qualified law student researchers
are usually readily available at substantially less cost than mem
bers of the bar. The practical experience of the members of the
advisory committee, and of the full committee, ensures that their
efforts to improve the code will be both realistic and oriented
towards achieving acceptance by the legislature.

Several methods are available to those revising and codifyinf
the criminal laws ofa slate. Some prefer a step-by-step approach
of amending or codifying existing law on a particular subject, such
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to four-intent, knowledge, recklessness and negligence-was
adopted in the article on the Criminal Act and Mental State. The
new Code specified the precise situations in which a person's
reasonable belief that his conduct does not constitute an offense
would be a defense, including when he acts in reliance upon an
order or opinion of an Illinois appellate or supreme court, or a
United States appellate court later overruled or reversed.

The new Code abolished ail "assault with intent to" (rape,
murder, etc.) offenses and provided that such conduct shall be
prosecuted as attempts. An offense of "Reckless Conduct" was
created which was defined as endangering the bodily safety of an
individual by any means. The Code repealed the seventy-four
sections deahng with various forms of theft and adopted one
comprehensive theft offense. It restricted absolute liability
offenses to those not punishable by incarceration or a fine ex
ceeding five hundred dollars, unless the statute defining the
offense specifically and clearly provided otherwise.

The age of infancy was raised from ten to thirteen, and the
Model Penal Code formulation of the test for insanity was
adopted. It also adopted the "apparent," rather than actual, neces
sity rule for the use offorce in defense of one's person or that of
another, and abolished the right ofa person to resist an unlawful
arrest, even if he knows it is unlawful and it is in fact unlawful.
Although the total ban against eavesdropping by any means was
retained, this was amended in 1969 to permit eavesdropping with
the consent of one oV the parties to the conversation, and at the
request of a state's attorney.®

The new Code revamped entirely the sex offenses so that
sexual activity between consenting adults (18 and over) in private
would not be a crime, and legalized sexual activity between hu
mans and animals. It abolished statutory rape and added three
aflirmative defenses to the offense of indecent liberties with a
child; that the accused reasonably believes the child was sixteen
years of age or over; that the child is a prostitute; or, that the
child has previously been married. However, contributing to the
sexual delinquency of a child was made an absolute liability
offense with a maximum ofone year or one thousand dollars. The
Mode! Penal Code defenses to abortion were included, but the
legislature amended out the defenses and restored the old "except
when necessary to save the mother's life" provision.''

11 nature was reccnlly held not to violate the fourth amendment.United Slates White. 39 U.S.L.W. 4387 (U.S. Apr. 5. 1971).
' This uas held to be unconstitutionally vague and an invasion of (he mo(her's right of

?97?^^ f<^derai District Court for ihe Northern District of Illinois on Januar> 29.
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Immediately after copies of the Tentative Final Draft were
available.8 the Joint Committee sponsored a series of one and
two-day seminars in Chicago and downstate localities to familiar
ize the bench, the bar and the public with the proposed Code
provisions. Various members of the drafting subcommittee ex
plained separate articles of the Code prior to open discussion. A
large number of comments, favorable and unfavorable, were re
ceived from participants in the seminars and later by mail. All
suggestions for changes, modifications or deletions were sub
sequently considered by the Joint Committee and a few minor
changes were adopted. This reporter then assisted the Legislative
Reference Bureau in putting the Code into bill form.

One of the most critical decisions of any revisions commission
is the procedure to be followed in presenting the revision to the
legislature. Although various methods may be used, if they are not
successful a tremendous amount of dedicated effort will have
produced no reward.

Every attempt at comprehensive revision ofthe law is bound to
encounter opposition to specific provisions by special interest

^roups. Many seem willing to sacrifice the entire revision if
changes are not made to meet their particular demands. Strangely
enough, in Illinois, the first request and pressure for change from
an organized group came from the commodities and stock ex
changes in Chicago. The proposed Code, in article twenty-eight,
prohibited gambling in futures-. Almost immediately after the Ten
tative Final Draft was published, the drafting subcommittee re
ceived a joint request from two of the top legal firms in Chicago,
representing the exchanges, for a meeting with the subcommittee.
In the highest tradition of professional negotiations, the counsel
for the exchanges requested that the futures provision be
amended to except contracts executed on the exchanges, espe
cially in view of the existing federal and internal policing. The
counsel even presented the subcommittee with a re-worded provi-

' sion which would accommodate their request. After consid
eration, the subcommittee nevertheless decided there was no sat
isfactory reason for excepting any group or agency from criminal
proscriptions, and declined to make the change.

In the meantime, since the Joint Committee was an agency of
the two bar associations, the Tentative Final Draft had been

•The substantive Code and Commentar\ were completed in October I960, and ihe
Tenuitive Final Draft, and Commentary, were published free of chargc in pamphlet form
by West Publishing Company of St. Paul. Five thousand copies uere distributed on

^ rcqucsl by the headquarters staffs ofthe two bar assiKiaiions. Five hundred copies were
withheld toassure individual copies for each legislator and others who would need copies
when the Code was introduced in the General Assembly.
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submitted to the respective governing boards of the associations
for approval, subject to minor modifications as the Joint Com
mittee might deem desirable. Although the Board of Governors of
the Illinois State Bar Association gave prompt approval, for some
unexplained reason the Board of Managers of the Chicago Bar
Association delayed action on the Code. Investigation by the
Committee indicated that only acquiescence in the amendment
proposed by the exchanges would halt the delay in favorable
action by the Board of Managers. As a result the Committee
threatened to expose the whole matter to the newspapers which
brought quick approval of the Code by the Board of Managers.
The exchanges later sponsored their amendment in the legislature
but it was easily defeated.

Although the Illinois State Bar Association has a representative
meach session of the General Assembly to explain and lobby for
bills sponsored by the association, and to notify association
officers and committee members when and where to appear for
committee hearings on such bills, the Joint Committee felt that the
criminal Code was too complicated and complex to leave to the
guidance of a single spokesman who was neither a criminal law
practitioner nor familiar with the new Code. With the approval of
the two governing boards, the Joint Committee appointed this
reporter the spokesman for the Joint Committee and the bar
associations before the legislature. It was agreed that all requests
for explanations and amendments would be directed to the
spokesman for reply and handling, and that unless requested to do
so by the spokesman, other members of the Joint Committee
would not agree to any amendments. It was agreed, also, that
authority to approve minor amendments be vested in the spokes
man but that any major amendments should be considered by the
drafting subcommittee.

In order to keep the sponsorship of the Code nonpartisan, it
was decided to ask the Democratic chairman of the House and
the Republican chairman of the Senate Judiciary Committee to
act as prime sponsors for the Code. These sponsors and the Joint
Committee agreed that it would be wise to seek as many secon
dary sponsors as possible and, in order to expedite consideration
of the bill, to introduce the Code in both Houses simultaneously to
be referred to subcommittees of their respective committees. The
chairmen of the subcommittees then agreed, for the first time in
Illinois history, to hold joint public hearings on the Code and. if
possible, make identical recommendations to their respective par
ent committees.

The subcommittees held seven public hearings on the Code;
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five in Springfield and two all-day sessions in Chicago. At these
meetings, several groups indicated opposition to part or all of the
Code. The commodities and stock exchanges wanted to be ex
cepted from the gambling article; The Altar and Rosary
Society, and some others, wanted to except bingo from the gam
bling article: the manufacturers of slot machines for shipment out
of stale wanted to be exempted from the anti-slot-machine provi
sion; the National Automobile Theft Bureau wanted motor ve
hicles included in the burglary statute; the Defense Lawyers
Association wanted sentencing power left with the jury in certain
cases; the Council of Catholic Churches opposed the aflirmative
defenses in the abortion provision; and The National Rifle Asso
ciation and members of about four hundred gun clubs in Illinois
opposed the entire Code because the subcommittee had not let
them draft the "weapons" article.

Most opposition never posed a serious threat to the Code's
chances of passing. Several factors probably contributed to the
favorable consensus supporting the proposal. First, the ex-

^^lanatory meetings held throughout the state prior to the session
Mped to familiarize the news media and the public with provi

sions of the Code and the old laws they were intended to replace.
Second, as soon as the bills were introduced, each legislator was
furnished with a personal copy of the Tentative Final Draft with
Commentary which provided them additional opportunity to
study it. Third, the members of the Senate and House subcom
mittees who approved the Code were highly respected in both
Houses. Moreover, they had thoroughly familiarized themselves
with the specific provisions of the Code and were thereby able to
explain its background and need, and compare it with similar
provisions in other jurisdictions. Fourth, in addition to being
personally available to answer any and all questions raised in the
hearings, the spokesman for the Joint Committee provided de-
t.ailed written explanations concerning any troublesome questions
which were duplicated and sent to each member of the General
Assembly. This served to inform all legislators about questions
being raised and the explanations being given even before the
Code was approved by the committees.

Only three groups made sustained and continued efforts to
amend the Code. We successfully resisted two and compromised
with the third. The Defense Lawyers Association made efforts to
amend the sentencing provisions so as to retain some sentencing
power in the jury, but the proposed amendment was easily de-

"""^ated on the floor of the House, and never offered in the Senate.
The gun lobbyists were fanatic in their attempts to influence the
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Code. Illiniois has always had one of the most liberal "gun laws"
in the country. No registration or licensing was required, and the
only real prohibition was against the carrying of "concealed"
weapons. The proposed Code prohibited possession of certain
types of dangerous weapons which had no ordinary lawful use (for
example, blackjacks, metal knuckles, switch-blade knives, sawed
off shotguns, machine guns, spring guns, silencers and tear gas
guns). In most instances, these weapons had been proscribed in
isolated sections of the prior law, the Code simply bringing them
all together in one article. The new article was neither more
liberal nor more restrictive than the prior law. Nevertheless, the
gun lobby, in newspapers throughout the state, condemned the
new Code as being poorly drafted, inimical to the best interests of
all citizens and of sportsmen in particular, and a denial of several
constitutional rights. The National Rifle Association magazine
continually criticized the new Code, in part, by carrying erroneous
reports of what the weapons article provided. Explanatory letters
to them accomplished nothing except renewed attacks. The joint
subcommittees listened to some twenty-five representatives of the
gun people in one afternoon session which deteriorated into a
shouting match between gun representatives and individual mem
bers of the subcommittees. All members of the subcommittees

were so incensed after that session that none of them ever offered

an amendment to the weapons article.
The third group, the Council of Catholic Churches, had warned

the full Joint Committee that it would organize terrific opposition
to the Code's inclusion of the three Model Penal Code defenses to

abortion —to save the life "or health" of the mother, if there is an
irremediable defect in the fetus, and if pregnancy results from
forcible rape or aggravated father-daughter incest.® Although the
issue was not raised during the early hearings of the joint subcom
mittees. the abortion provisions were receiving much attention m
the press. Shortly after the third hearing the representative of the
Council of Catholic Churches made it known that unless an

agreement could be reached amending out the defenses, the Coun
cil would denounce the provisions from the pulpit. Although
was fell that the abortion sections were valid in the minds of the
sponsors and would receive considerable support on the floor, the
Code's supporters were not ready to jeopardize the entire Code
just because of the abortion provisions.

• Illinois was the firsi state to submit the Model Penal Code defenses to its legisli'i"^
long before Colorado became the first toadopt ihem in 1967. and at that time- *^^1
population of Illinois was estimated to be 35 percent Catholic and that of Chicago abo
55 pcrcent.
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Subsequently, the Council's representative indicated that if the
defenses were amended out, and abortions were permitted only
when necessary to save the mother's life, the Council of Catholic
Churches would support all other provisions of the Code. This
proposed amendment was discussed with the other members of
the drafting subcommittee who promptly decided that the abortion
defenses should not be allowed to defeat the Code. Thus, the

amendment of the Catholic Churches was submitted to the joint
subcommittees which adopted it as an amendment to be recom
mended to the judiciary committees. As a result of these determi
nations the abortion defenses were never brought into issue nor
discussed in any legislative committee nor on the floor of either
House of the legislature.

Although the heart of the abortion provisions were lost, the
Catholic Churches in accord with their agreement did not attack
the sex provisions in the Code.'and Illinois consequently became
the first, and still the only, state in which sexual activity between
consenting adults in private is not a crime. Excepting the amend
ment on abortion, ail amendments recommended by the joint
subcommittees were of minor importance. As amended, the Code
^as easily passed by both Houses ofthe legislature.

II. The Code OF Criminal Procedure

As anticipated, achieving a consensus of the subcommittee and
of the full Committee on the precise wording of the procedural
Code was more difficult than with the substantive Code.^® As

might also be expected, the lines of disagreement were generally
drawn between the "defense minded" and the "prosecution mind
ed" members of the committee. Since these discussions were in
1961-62, we did not have the benefit of the numerous procedural
due process decisions handed down by the United States Su
preme Court during the past eight years. Nevertheless, on drafting
the Code, the subcommittee did provide by statute for practically
all of the constitutional "rights" which the Supreme Court has
since held to belong to persons accused of crimes.

Two of the most controversial provisions were the "stop and
frisk" section, borrowed from the Uniform Arrest Act, and the

"The basic procedure adopted for the drafting of the substantive Code was continued
with this reporter and the younger members of the drafting subcommittee doing the
preliminary research and drafting; the drafting subcommittee then discussing and redraft
ing the proposals for submission to the full Joint Committee. The drafting subcommittee
niet every two weeks and the full committee quarterl> until this reporter began working
full lime on the Code in June of 1962 when the drafting subcommittee met weekly and the
full Committee monthly until the Code was completed in December 1962.
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ten percent bail deposit provision, aimed at abolishing the profes
sional bail bondsman. Strangely enough, the stop and frisk provi-
sion was opposed vehemently not only by the civil libertarians,
which was anticipated, but also by the Chicago Police Depart
ment. which was not expected. The police opposition reflected a
belief that stop and frisk would be unnecessary and undesirable if
the Code would provide more time for investigation between
arrest and the initial appearance before a magistrate. The subcom
mittee refused to do the latter and retained the provision requiring
appearance before a magistrate "without unnecessary delay."
Nevertheless, the combined opposition of civil libertarians and
the Chicago Police Department to the stop and frisk provision
convinced the subcommittee to delete it from the proposed draft.

The ten percent'bail deposit provision was a response to pleas
against the inequities in the system of bail bondsmen. Since bail
bondsmen were, by statute, permitted to charge a fee of ten
percent of the amount of bail set, the deposit provision simply
provided that an accused could obtain his release on bond by
depositing with the clerk of the court ten percent of the amount of
the bail specified in the bond. If the accused complied with all
conditions of the bail bond, ninety percent of the deposit would be
returned to him. A provision in the substantive code making it a
crime to jump bail was included as an added inducement for
defendants to appear as required.

As companion measures to the ten percent deposit provision,
the Code provided for release on recognizance and added a provi
sion stating that this "Section shall be liberally construed to
effectuate the purpose of relying upon criminal sanctions instead
of financial loss to assure the appearance of the accused."
addition, the subcommittee proposed that in all cases a judge or
magistrate might issue a "Summons to Appear" instead of an
arrest warrant, and that peace officers might issue a "Notice to
Appear" instead of making an arrest without a warrant.

This reporter was again designated spokesman for the Join^
Committee in redrafting the Code in bill form and guiding
through the General Assembly. Again, it was considered mosi
efficient to introduce the proposal in both Houses and have the
bills referred to subcommittees of the judiciary committees simul
taneously. At the joint public hearings, most of the difficulty came
in the form of amendments offered by various members of
subcommittees on behalfof the Illinois Chapter of the American
Civil Liberties Union and the Illinois Stale's Attorneys Associ
ation, rewording, in a manner more acceptable to each, varioiJ^
sections of the Code. For example, the American Civil Liberti^^
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Union wanted the phrase "without unnecessary delay" changed
to "forthwith" in the section on taking an accused before a magis
trate after arrest. The State's Attorneys Association wanted to
lodge the discretion to reveal grand jury proceedings in the state's
attorney instead of the court. Numerous other minor amendments
were suggested of which the judiciary subcommittees adopted
eighteen before reporting the bills back to the respective judiciary
commiltees. Unlike the substantive Code, the judiciary com
mittees did not adopt identical amendments, so bills with minor
differences were sent to the floors of the respective chambers.
The greatest attack against a specific provision of the proposed
code of procedure was launched on the floor of the House against
the ten percent deposit bail provision.

The bail bondsmen were powerful people around the court
house and jails, and their campaign contributions to both state's
attorneys, legislators and sheriffs were appreciated by those elect
ed to oflice. By the morning of the second reading, the Bail
Bondsman Association representatives had called or seen prac
tically every legislator in the House. Moreover, on the prior day,
the Illinois SherifTs Association had convened a special meeting in
Springfield and adopted a resolution opposing the ten percent
deposit provision. In view of this opposition, it was decided that
the bail provision would have a greater chance of success if
couched in terms of a two-year trial period and used as an alterna
tive method of making bail instead of the exclusive method. Ob
servation over two years, it was felt, would provide sufficient
experience to determine if it worked well and should be renewed
in 1965; otherwise, the ten percent deposit provisions would
expire. Although much lobbying was necessary the ten percent
provision was maintained in the Code with the two-year ex
perimental clause incorporated.^^ On the following day the House
passed the Code and the Senate soon followed.

III. Conclusion

The two new Codes have generally worked out well in Illinois
during the years since passage. Admittedly, as long as there is
crime in the large volume that mobile urban populations seem to
generate, no system of criminal justice is going to be perfect.
However, in the opinion of this reporter, if the criminal law is to
be respected (whether it is obeyed or not), it should impose

Because of ihc very favorable experience with the ten percent deposit bail provision
firing 1964.ii was renewed al the 1965 legislative session, but it was made the exclusive
•^Ihod of making bail. Thus. Illinois no longer has professional bail bondsmen, and the
St^te is by far the better for it.
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minimal restriclions on the conduct of citizens, consistent with the
rights of persons and property, and a well ordered society The
laws likewise, should be succinct and stated in modern language
which anyone can understand. This is a task for the reporter or
draftsman, and his best efforts will always leave something to be
desired. For the most pan. the Illinois Code meets these require-
menls. ^

The Ilhnois courts (and the federal courts which have had
occasion to pass upon various provisions) have respected the
interest of the drafters of the Illinois Codes in interpreting their
provisions. The courts have consistently cited the Committee
Comments as a valid source for interpretation and construction of
the spe^cific provisions and almost without exception they have
adopted the intent of the drafters, sought to be expressed in the
language of the statutes. As a result, it is seldom that one will find
adecision which seems to be contrary to the plain meaning of the
statute, especially when read in the context of the Committee
Lomments.

To this reporter it seems that the writing of the commentary to
a statutory code is one of the most valuable contributions a law
professor can make to the adoption and implementation of new
legislation. He is peculiarly equipped by training, occupation and
every day activity to research, evaluate and collate the law on a
particular point, and explain the desirability of one formulation
over another. Draftsmanship is an inexact art. Any accomplished
lawyer can attribute different meanings to the same words; How
ever. well researched and written commentary clarifying the in
tent of the statute is difficult to contradict, regardless of whether
one agrees with the expressed intention. Moreover, the prelimi
nary draft by a reporter of a particular provision is only a tenta
tive suggestion. The members of the drafting subcommittee and of
the full committee are going to scrutinize and analyze the purpose
and probable effect ofthe proposal, as well they should in the lighi
of their collective experience on the bench and at the bar. In
addition, no legislature is going to adopt without question or
change proposed legislation which is submitted to them (unless it
IS something as complex, comprehensive, and incomprehensible
as the Uniform Commercial Code). Legislators are more likely,
however, to accept a specific formulation if it is fully explained lo
them in the commentary. They may disagree with the principle
involved, as on abortion, bingo or the bail provisions, but if
statutory formulation expresses in simple and direct language thai
which the commentary says is intended, there is not much lecwa>
for technical change.
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Another important function of the law professor-reporter is to
be available to legislative committees and others who are in
terested, including representatives of the news media, to explain
the substance of the code and commentary. Having originated
the preliminary draft, participated in ail subcommittee and com
mittee discussions modifying and changing it into its final form,
and written the commentary, the draftsman-reporter is easily the
one most familiar with the entire legislative package. He can
quickly and easily refer a questioning legislator from one section
to another, which may qualify or supplement the first. It is seldom
that any other member of the drafting committee can do this.

Whether the reporter shouFd be the sole spokesman for the
drafting committee in guiding a code through the legislature, as
was done in Illinois, presents a different consideration. From my
experience, legislators seem to have an innate distrust of profes
sors. They are quick to resent any indication of "lecturing" them,
and it seems difTicult for them to accept the idea that a professor
has any understanding of what goes on "in the outside world.
However, if the professor-reporter has been active in bar associ
ation and professional activities, and has a wide acquaintance with
the legislators involved, he is certainly the best qualified to speak
specifically and favorably about the code. Yet. even if the chair-

"^an of the drafting committee, as the most prestigious member of
ine committee, assumes the role of spokesman, the reporter
should be ever at his side and available for comment and ex
planation of the various provisions.
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CRIMINAL LAW REVISION IN DELAWARE AND
HAWAII

b\ Frank B. Baldwin, III*
I

Criminal law revision has not been limited to the largest states,
which have greater resources and legal facilities, but has also
occurred in Delaware and Hawaii, states which have relatively
small numbers of legal practitioners, no local school of law, and
relatively small populations. In both states, criminal law revision
efforts were quite similar, in that an early decision was made to
rely heavily on published revised codes of other jurisdictions and
on the Model Penal Code, rather than undertaking an extensive
initial study and preparing a unique code. The following article
will compare the criminal law revision projects in both states, with
particular attention to the organization used in each jurisdiction to
effectuate reform and the sources used for particular provisions.

I. The Impetus for Reform

In each state, the movement to reform the substantive criminal
law was the result of efforts by leading members of the state bar.
The laws of both states had ancient roots, physically dating from
the mid-nineteenth century and ideologically dating from a far
earlier era. In Delaware, a remarkable part of the substantive
criminal law still depended on common-law judgments of the
slate's criminal courts,' and because of the relatively few number
of crimes occurring in the population, it was often difficult to find
a recent ruling on points of major significance. The laws of both
states were additionally disorganized because their only arrange
ment was alphabetical, without regard to the dangerousncss or
penalty occurring to the crimes, and the laws frequently imposed
disproportionate penalties.^ In many cases, statutory definitions of

• A.B. 1961. Harvard Universiiy; LL.B. 1964. University of Pennsylvania;
196.^. University of London. Formerly Consultant to Delaware Governor's Commitiec o
Revision of (he Criminal Law and Project Director of Hawaii Penal Law Rev ision Pro.iec
Member of the California and Pennsylvania Bars. .

^E.g.. the crime of assault had no statutory definition and was punishable by a
cretionarv sentence. Del. Code Asn. tit. 11. § 105 (1953). Compare Stale v.
Del. (I W.W. Harr.> 363. IMA. 604 (1921). with Slate v, Woods. 23 Del. (7 Penn.) J •
77 A. 490 (1896).

'£.je.. under present Hawaii law. larceny from the person draws a two-year
and a two thousand dollar fine, while simple larcenj. not involving potential danger to
person but obviously pecuniarih motivated, is punished by a ten-year sentence an
fine.
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crimes were archaic or incomplete. Finally, many important mat
ters of defense or mitigation were left to the tender mercies of
case law.

Although the bar and judiciary in each state had long sensed
these problems, they had somehow established a modus vivendi
and had a good understanding of the nature of the law. in spite of
its deficiencies. Naturally this led to an attitude of inertia toward
reform. Neither slate has a law faculty or a law review, so matters
of substantive law could be .expected to remain unexamined by
scholars over long periods. However, due to the publicity ac
corded to criminal law reform efforts in other states and the
completion of the Model Penal Code, groups of lawyers in both
states invited attorneys involved in criminal law reform in other
jurisdictions to report on the need for revision of the substantive
criminal law. In each case, the suggestions strongly urged an
immediate project aimed at the preparation of a new criminal
code.

n. Organization OF Law Reform

In Delaware, reform was the responsibility of the Governor's
Committee for Revision of the Criminal Law. The committee was
composed of nine lawyers and one judge (who subsequently re
signed) and was nicely balanced with respect to geography, poli
tics and orientation toward defense or prosecution. Its weakness
was that it had no members outside the bar. even in such impor
tant fields as corrections and psychology. Despite these defi
ciencies, the committee members functioned most ably as critics
of the draft that emerged from the work of the two part-time staff
members. One, the author of this article, was then assistant pro
fessor of law at the University of Pennsylvania Law School, and
the other, who was expected to devote considerably less time,
was a practicing lawyer with a substantial criminal practice. This
mode of staffing was expected to temper the unrealistic excesses

'of the academic mind with practical insights, and some such
tempering no doubt occurred. Part-time secretarial service was
provided, and several summer research assistants were employed
during the closing days of the project, but there was never any
possibility of independent investigation of problems of criminolo
gy or penology in Delaware. Although such studies had been
intentionally omitted, various committee members cleariy based
decisions about code provisions on their own impressions of what
the results of such investigations might have been. Frequently the

Vcommittee relied in making its decision upon the premise that the
voters or the politicians would not support a particular change.
More subtle matters, such as the efficacy of a particular provision
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to control a particular type of antisocial behavior, were often
discussed without any independent evidence on either side of the
issue.

Criminal law reform in Hawaii was organized by the Judicial
Council of Hawaii, an important group of judges (including the
Chief Justice of the supreme court), lawyers and influential lay
men. Hawaii's Committee on Law Revision, headed by a trial
judge, was expanded to include non-members of the Council with
criminal law and correctional experience. The present author
served as part-time director of the Hawaii project, with one, and
later two, full-time staff reporters, a full-time secretary, and sev
eral student research assistants. Again, there was no effort to do
more than very minimal field work or in-depth studies of Hawaii's
individual needs in the penal law area. One productive hearing
involving local psychiatrists and psychologists was held on the
insanity defense and other related subjects, and additional in
dividual contacts were made with police, prosecutors and commu
nity leaders concerned with various aspects of the penal law.
Drafts of the code were submitted to members of the bar and

other interested persons.
Neither of the draft organizations was ideal. Probably there

ought to have been considerably more citizen involvement in the
planning and drafting of the code. In the context of political
realities, it is unlikely that a criminal code can be politically
successful if it does not have a valid base of citizen support. One
way of involving citizen groups would have been to set up a series
of study groups or task forces to work on controversial areas of
the law. In addition, both committees were over-representative of
the legal profession with experience in fields relating to criminal
law and penology. It would probably have been wise to include on
the reform committee persons selected from a relevant committee
of the legislature, so that those persons would have been com
mitted to the draft at the time it was introduced as legislation.

Since the larger staff of the Hawaii project was able to produce
a much more polished draft for initial committee consideration,
the committee could confine itself to broader issues of policy-
However, in both states the staffs were composed solely of
yers, and staff level input from a non-lawyer would have been
invaluable. No doubt the training of lawyers makes thci^
well-suited to the task of drafting a code, but very little in their
training necessarily makes them competent to judge the man)
sociological and psychological factors that need consideration in
such an effort.

The committees functioned well as critics and sounding boards
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'O*" Each committee had a core of well-prepared
P'^n^'Psl purpose in many cases was to test and

refine t^^deas of the staff. Since these persons served without
compensation, and in all cases had busy professional practices or
other important responsibilities, there may be some kind of native
genius in this type oforganization that defies scholarly analysis.

ill. Financial Considerations

What a state spends on criminal law reform depends very much
on its decisions about the basis of reform, e.g., whether the
assumptions of the Model Penal Code are to be the framework of
reform. The Delaware project was a low-budget operation. Less
than $25,000 was expended for professional staff, secretaries,
transportation, office expenses and printing. The low expenditure
resulted from the employment of a relatively junior person to do
the bulk of the work, and an extensive contribution of time by
members of the committee.

Although the reform effort in both states relied very heavily on
the Model Penal Code and its derivatives. Hawaii expended more
than Delaware. The difference in funding resulted in part from a
somewhat more lavish approach to government financing of re-

^arch projects and in part from a feeling that Hawaiian problems
jid differ from those of the mainland and might therefore re-

luire different solutions. The proposed budget provided for an
expenditure of approximately $140,000 over three years, but this
included expenses of criminal procedure reform as well. The
budget would have included the services of two full-time staff
members, an academic person to serve as project director, and
adequate supporting staff and supplies. The legislature cut this
estimate by $100,000. but appropriated more money in later
years. Total costs, however, were under $ 100.000 for the substan
tive revision.

IV. Sources OF Criminal Law Reform

In both stales there was preliminary discussion about the model
lo.be used for criminal law reform. Each group initiating the
reform was familiar with the Model Penal Code, and the basis of
the draft ultimately proposed to the legislature was a Model Penal
Code derivative.

In the case of Delaware, that derivative was the New York
Penal Law. Members of the Delaware committee made an early
visit to the staff of the New York Penal Law Revision Commis
sion. which indicated that, in their view, sections of the Model
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Penal Code were unsuitable for statutory purposes. Indeed this
conclusion js inescapable with respect to some sections of the
Genera! Part" of the Model Penal Code. There is an air of holy

writ, as opposed to mortal legislation, coupled with a somewhat
incomprehensible drafting style reminiscent of the Restatements,
that may not commend some early parts of the Code to the
legislator (the same criticisms cannot generally be made of the
pan of the Model Code in which substantive offenses are defined)
As a result of the influence of the New York draftsmen, the
Delaware code was largely modeled after the New York Penal
Law. An additionAl selling point in favor of the New York effort
was its heavy reliance on the skills of the practicing lawyer. The
final product in Delaware relies heavily on the great precision of
draftmanship characteristic of the New York law while hopefully
avoidmg some of its principal pitfalls. In the final analysis, the
most persuasive argument in favor of adoption of as much of the
New York law as possible was the likelihood that its provisions
would receive early judicial construction which would be helpful
lo the Delaware courts.

In Hawaii, several members of the committee had recent ex
perience with the enactment of uniform legislation, particularly
the Uniform Commercial Code, and they therefore considered it
appropriate to adopt the Model Penal Code as the principal
framework for their codification.^ However, as the staff prog
ressed in its drafting work, it became clear that it would be
preferable to rely principally on the enacted and proposed codes
ofother jurisdictions which have performed relatively major sur
geryon the Model Penal Code stnjcture. By the time work began
on the Hawaii Penal Code, a draft of the Michigan Revised
Criminal Code"* was available, along with its excellent com
mentary. In addition, good work had proceeded on the general
part of the criminal law and on some specific offenses in Califor
nia.® The staff relied heavily on the Michigan draft, also using
other published drafts, including California, Delaware and New
York. Several committee members performed the useful function

'll has never been intended. I understand, that the Model Penal Code should ^
considered as uniform legislation. The kind ofuniformity required for orderly commercial

^ legii'mate expectation in the field of criminal activity. Yef
, - . v^ill ultimaiel) have the efTect of inducing a large number of iurisdiciion*"make fairly consistenl assumptions about criminal law and about the activities thai oupht

to be punished in various ways.
*Special Committee of the Michigan State Bar for the Re\ ision of

Cri.minal Code and Committee on Criminal Jlrjsprudf.nce. State Bar of
IGAN (Final Draft. 1967).

'Joint Leoislativf Committee for Revision of the Penal Codf. Pfnai Con'
Revision Project (Tent. Draft No. 1. 1967),

:
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of comparing the Model Penal Code provisions with those pro
posed by the staff, and helpful discussion often arose out of the
differences between the model and the draft.

While the pace of substantive criminal law reform has slowed
somewhat in recent years, a survey prepared in 1968® revealed
that thirty-one jurisdictions were either in the process of or had
completed such reform. The kurvey clearly indicated that the
Model Penal Code had exerted an enormous influence on active

codes and proposed revisions. While this influence look several
forms, its most imporlant effect was structural. No pre-Model
Penal Code criminal legislation in the United Slates had at
tempted an orderly grouping of general principles and substantive
offenses.' In all jurisdictions, the law had developed on a piece
meal basis, with various crimes being defined and stigmatized as a
result of periodic waves of public outrage at particular forms of
antisocial conduct. Grossly disproportionate penalties for offenses
of roughly equal enormity were characteristic of American penal
legislation. The Model Penal Code's contribution was lo bring a
sense of order to criminal legislation, and a sense of proportion to
the imposition of penalties. These influences have been most

,4*iQiportanl in all of the substantive criminal law revisions which I
ave studied.

The other more obvious Model Penal Code influence is ideolo

gical. Many of its proposals, particularly in the area of abortion
and sexual offenses, have now been restated and supported (at
least by more liberal elements of the community) so frequently as
to be almost boring. These reforms have received considerable
public attention, as has the Code's restatement of the insanity
defense. Other important innovations have largely been ignored
by the public, although they are probably far more important to
the daily administration of the criminal law. Particulariy appealing
are the Code's innovations in the area of offenses against the
person (where an enormous number of common-law crimes have
received intelligent codification) and in the area of offenses against
property (where the vexing common-law development of the law
of larceny, for example, has been greatly reformed). Finally, the
Model Penal Code hastens Ihe demise of the common law of

crime. Its rigorous insistence that all matters of defense and
mitigation be codified has generally been followed and has been
perhaps the most salutary influence of all.

•Baldwin. The Progress of Criminal Law Reform (American Law In-
stitule —unpublished, but available on request).

'This assumes that the revised Wisconsin Code, compleied in 1955. was lo some exlenl
influenced by the earty drafts of the Model Code.
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Mo^dcl PeT,? from both theModel Penal Code and the revised New York Penal Law is far
supenor to e.ther effort. The other advantage of the Mi'chlan
Code for the future reviser is the availability of its commentary
Unfortunately, adefinttive addition of the Model Penal Code withupdated comn,en.ary has never become available. This Ls app'r'
ently been the result of mertia, because fully updated commentary
to the substantive offenses sections of the Model Penal Code wal
prepared and available for publication late in 1964. the Official
Draft havmg been adopted in 1962, The commentary appeS

the tentative draft is not always very useful because of
revisions made after the publication of the tentative draft

Other source material which was unavailable in Delaware

s"udv ofThe input and field
tions hnH , h 1°" ' contributions had not changed, the final form of the draft, they might have
fnd^ H h of legislative passage. In both Delaware
TeJll n'7" ••eP'-esentative of thelegal profession, but it is doubtful that the public's divergent views
SrfainlvTh- 7 fi represented on either committee.Certainly this deficiency can be remedied on the legislative level
by public hearings, but a penal law revision introduced into the
legislature without significant prior criticism from many segments
f the community entails an important political defect In Deia-

ware, for example, one of the most significant hurdles to enact-
mentofthe proposed code has been police opposition. While it
might have been impossible to avoid all police criticism of any

vise CO e, yinvolving police study groups in the project at an
early dale, the committee could have obtained useful suggestions
irom the police viewpoint and could have educated police repre
sentatives about (he purposes and goals of substantive criminal
aw revision. Similarly, ethnic minority groups, often

over-represented in criminal statistics, might have made signifi
cant contributions with respect to penalties and matters of dc-
ense. erhaps one reason that reform elements in this society

resort so frequently to the demonstration and the picket line is ihc
ac of viable procedures for involving citizens in the importuni

decision-making processes. It would be an interesting and socially
experiment to construct a criminal law revision projecl

Which would include such opportunities for citizen involvement.

V. Some Innovations

Although both the Delaware and the Hawaii codes relied very
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heavily on previous drafting efforts, several innovations, both of
form and substance, are worthy of note. Both codes are printed
with extensive commentaries, which serve the joint functions of
advocacy and explanation.® Both provide that the commentary
"may be used as evidence of legislative intent."® While this provi
sion will require the ready availability of the commentary as well
as a certain amount of updating after the legislative process is
complete, it is expected that the new codes will receive more
favorable consideration by courts which have a readily available
source of legislative history. Both codes have also been published
with extensive cross-reference sections and with tables of deriva

tion, which should simplify the task of interpretation. There are
also extensive definitional cross-references.

Among the other innovations in the Delaware Code, perhaps
the most striking is the provision allowing appeal by the prose
cution.Appeal lies as of right when a court dismisses any
indictment or information or any count thereof or grants a motion
vacating a verdict or judgment of conviction where the court's

-^^er is "based upon the invalidity or construction of the statute
-^>on which the indictment or information is founded or where the
order is based on the lack of jurisdiction of the lower court over
the person or subject matter."^^ In the discretion of the appellate
court, an appeal may also be entertained to determine a substan
tial question of law or procedure. However, the ruling of the
appellate court in a discretionary appeal does not affect the rights
of the defendant in whose case it is made.'^ Interlocutory appeals
of pretrial orders suppressing evidence are also permitted. The
Delaware committee considered the proposed legislation con
stitutional because it permitted a reversal or an order freeing a
defendant only where he has not actually been placed in jeopardy,
or where he has been convicted and then released only by an
erroneous ruling of law.
' The Delaware Code also includes sections on proving and

disproving criminal guilt. These sections elaborate on the burden
of prosecution and defense in proving elements of the ofTense and
matters of defense.'® This part includes a section defining the
effect of presumptions in the code and preserving certain pre-

" Governor's CoMMiTTFE for Revision of the Criminal Law. Proposed Dela
ware Criminal Code (19671: Judicial Col scil of Hawaii. Penal Law Revision
Project. Hawaii Pesai C(»de (Proposed Draft. 19701.

• pROPOSFD DF-LAWaRF- CODF § 7; PROPOSED HaWAII CODE § 10.^.
Proposed Delaware Code 8

5 LM1).

Id. 5 lm:).
" Id. 8§ 200-07.
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sumptions previously existing in the slate's jurisprudence. There
is a somewhat innovative section intended to ease the prose
cution s burden of proving the objective standards of guilt estab
lished in the code. The section provides:

The defendant's inlention. recklessness, knowledge, or be
lief at the lime of the offense for which he is charged may be
inferred by the jury from the circumstances surrounding the
act he is alleged to have done. In making the inference per
mitted by this section, the jury may consider whether a rea
sonable man in the defendant's circumstances at the time of
the offense would have had or lacked the requisite inlention.
recklessness, knowledge, or belief.'"*

The section also provides that the prosecution can meet its bur
den of proving a prima facie case by proving circumstances sur
rounding the act from which "a reasonable juror might infer that
the defendant's intention, recklessness, knowledge, or belief was
of the sort required for commission of the ofTense."^® This group
of sections on proving and disproving criminal guilt was motivated
by fear that old common-law principles of evidence might not be
sufficient under a completely statutory criminal law. and that
certain of the old rules would effectively nullify some of the
intended reforms.

The Hawaii Code also contains similar legislation on
sufficiency of the criminal evidence.^® It includes some major
modifications of the Model Penal Code's "General Part," follow
ing Michigan and California. It also includes some new legislation
on drug offenses, including marijuana, which, inter alia, makes
simple possession of small amounts of dangerous (non-narcotic)
drugs and marijuana a misdemeanor.'"^ The sections on narcotic'̂
and dangerous drugs attempt a gradation of the offenses by iyP<^
of drug possessed, amount possessed, and the likelihood of com
mercial involvement.'®

VI. Political Pitfalls

The Delaware Code was introduced at the 1969-1970 session
of the General Assembly, where it encountered considerable oP*
position, despite efforts to make the code as originally publishe
and submitted in 1967 more politically attractive. Criticism h*^
come mainly from law-enforcement groups, and has principf' >

§ 206(11.
»»/£/. § 206(2).

Proposed Hawaii Code § I 114- 17.

'WJ. § 1246.
"Id. §§ J24I-89.
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been directed against the code's provisions on justification (which
were themselves somewhat more police-oriented than the Model
Penal Code provisions) and against the burden of provmg the
insanity defense, which made insanity a simple defense, allowing
the defendant merely to suggest a reasonable doubt as to his guilt.
The code, with further modifications, is expected to be introduced
at the present session of the General Assembly, where its chances
of passage appear to be improved because it has the support of
the present Attorney General. The Hawaii Code was introduced
in the 1970 session of the state legislature, but too late for active
consideration, it has been the subject of interim study, and at this
writing is the subject of legislative hearings. There is reason to
hope for its passage at the 1971 legislative session.
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